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Statement of the Case. 


A. The Pleadings. 


The instant proceeding is an appeal by the Civil Aero- 
nautics Board from the dismissal of a complaint filed by 
said Board |R. 3] wherein both temporary and permanent 
injunctions were sought to restrain Pacific Southwest Air- 
lines from transporting passengers within the state of 
California whenever such transportation follows or is 
preceded by a journey by the same passenger between a 
point in this state and a point outside this state. As a 
basis for such claimed relief the Board places reliance 
upon the provisions of the Civil Aeronautics Act of 1938, 
as amended; its case 1s necessarily predicated upon the 
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specific and detailed definitions of air transportation set 
forth in subparagraph (21) of Section 1 of that Act 
(49 U. S. C. A. 401).’ The pertinent provisions of this 
Section are contained in an appendix to appellant’s brief 
and in the appendix to the within brief. 


The answer of appellee Friedkin Aeronautics, Inc., do- 
ing business as Pacific Southwest Airlines, [R. 8] admitted 
that it had, since 1949, been engaged as a common carrier 
between various cities in California and that it did not 
possess a certificate of public convenience and necessity au- 
thorizing it to engage in interstate air transportation. It 
alleged compliance with the safety requirements of the 
Act and possession of a certificate issued by the Civil 
Aeronautics Authority to operate and “to conduct common 
Carrier operations carrying passengers intrastate on a 
scheduled basis” in accordance with the provisions of the 
Civil Aeronautics Act of 1938, as amended. The answer 
set up the affirmative defense that the complaint failed 
to state a claim against the defendant upon which relief 
could be granted [R. 10]. 


B. The Evidence. 


The evidence presented in support of appellant’s cause 
of action consisted of the reports of appellant’s investi- 
gators resulting from their contacts with clerical per- 
sonnel of various ticket agencies and of non-scheduled air 
carriers, many of whom had ceased operations at the time 
of the hearing before the District Court [R. 7475]. 
This evidence appellant regarded as tending to show that 


IReference to this statute and to the Civil Aeronautics Board will 
sometimes hereinafter be made as the “Act” and the “Board”, 
respectively. 
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in some instances such ticket agencies would sell passen- 
gers a ticket upon appellee’s line for transportation within 
California and a ticket upon another air line flying between 
California and an eastern city. There is no evidence or 
allegation that the company carries United States mail 
or that any of its planes depart the state of California 
as a part of such air transportation. The substance of 
the Board’s evidence is that, as a result of the activities 
of such ticket agencies or because occasionally an incom- 
ing interstate carrier did not have sufficient traffic to war- 
rant continuing its own flight, passengers were sometimes 
transported upon planes of Pacific Southwest Airlines fol- 
lowing or preceding passage to or from a point in another 
state. 


The opinion of the District Judge, filed on September 
17, 1954, and reproduced in the record in the instant pro- 
ceeding at pages 77-85, succinctly sets forth the funda- 
mental issue before both the trial court and this court. 
The statement of the case contained in the appellant’s 
brief, however, embellishes the court’s opinion in certain 
respects which, although not unduly significant, neverthe- 
less require rectification at this point. The assertion that 
any passengers moving to or from out-of-state points who 
might have used appellee’s intrastate facilities did so as 
a result of any “arrangements” between appellee and any 
interstate or other carriers is without support in the opin- 
ion of the District Judge or the pleadings. Similarly, the 
assertion that this type of traffic existed with the knowl- 
edge of appellee that such passengers were engaged in 
interstate travel is a somewhat distorted version of the 
record. Upon this point and upon the equally unsupported 
point that a “substantial” number of passengers engaging 
in interstate travel were carried by appellee, a review of 
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the record and a reading of the opinion of the trial court 
will furnish considerable elucidation. Appellee will con- 
sider these matters at a later point in this brief. 


C. The Issue. 


The issue upon this appeal then, is not whether Congress 
possesses the power to authorize the Civil Aeronautics 
Board to assert economic regulatory control over intra- 
state air commerce, but whether, by the enactment of the 
Civil Aeronautics Act and the incorporation therein of 
detailed and definitive descriptions of the jurisdiction of 
the Board, it did in fact authorize that agency to attempt 
to prohibit an intrastate air carrier from incidentally trans- 
porting, as a very small portion of its total traffic, passen- 
gers who had theretofore or who did thereafter embark 
upon an interstate journey via another carrier. 


Summary of Appellee’s Argument. 


The fundamental contention of appellee in the court be- 
low and the basis of the decision therein is that the ap- 
plicable provisions of the Act in the light of available 
authorities shows that, although federal authority in the 
field of air safety is supreme and all-encompassing, a 
more restricted grant of jurisdiction exists in the licensing 
or economic field. Comparison of the statutory language 
defining “interstate air transportation” with other defi- 
nitions in the Act and with the provisions of other legis- 
lation in the field of interstate commerce indicates the 
obvious intention of Congress to circumscribe the Board’s 
authority with respect to economic regulatory control over 
air carriers as distinguished from federal authority in the 
fields of safety and aircraft operation. 
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The foregoing interpretation of the Act is not that of 
appellee alone. Although judicial precedents are not plenti- 
ful, the cases wherein it has been necessary to place a con- 
struction upon these definitions show concurrence in the 
views expressed herein. Such recognized authorities as 
Mr. Oswald Ryan, a member of the Civil Aeronautics 
Board for seventeen years, and the late Senator McCarran, 
the author of the Act, have repeatedly conceded the lack 
of federal economic regulatory jurisdiction under the pres- 
ent statutory provisions. Contemporaneous and _ subse- 
quent legislative expressions have similarly indicated that 
the amendment of these definitions is a prerequisite to the 
type of control which the Board seeks herein by judicial 
interpretation. Finally, the administrative construction 
of the Civil Aeronautics Act by the Board and the pro- 
nouncements of other federal courts have in several in- 
stances contained expressions of opinion contrary to the 
position of the Board herein. 


The decisions of the federal courts in similar types of 
cases arising under federal statutes containing jurisdic- 
tional provisions far broader than that here involved are 
indicative of the principle that, even under those statutes, 
activities of the type here under consideration are not to 
be regarded as the type of activity over which Congress 
has seen fit to assert authority. In fact, in a number of 
administrative proceedings under certain other federal 
enactments, and in some cases under the Civil Aeronautics 
Act itself, the operations of each appellee in the within 
proceedings have come under the scrutiny of such agencies 
and in each instance the decision has been that the opera- 
tions here in question have not been such as to warrant 
ihe exercise of federal coritrol. 
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A review of the record herein will disclose that an ex- 
tended investigation by the Board, in which appellee co- 
operated fully, has failed to disclose any more than an 
inconsiderable number of instances wherein passengers 
journeying from a place in one state to a place in another 
state had made use of appellee’s facilities. Although 
Pacific Southwest Airlines is a modest operation in com- 
parison with some of the trunkline air carriers in the 
United States, its volume of commuter-type traffic is in- 
deed large when contrasted with the alleged number of 
“interstate” passengers which appellant attributes to it. 
Such passengers as may have utilized appellee’s facilities 
in this manner are shown by the record to have done so as 
a disconnected portion of their interstate trip. Ticketing 
procedures, baggage handling and all aspects of appellee’s 
operations are seen to be apart from and unrelated to 
those of any other carriers. The record further shows 
that asserted arrangements with other carriers are in truth 
and fact nothing more than the simultaneous sale of tickets 
upon the lines of such carriers and appellee by independent 
ticket agencies; the volume of this type of traffic is seen 
to be virtually de minimus in contrast with the total busi- 
ness of either the appellee, the non-scheduled airlines or 
the air transportation industry. To give consideration to 
the same in the face of appellee’s obligations as a common 
carrier would be to ignore both legal and equitable con- 


siderations bearing upon the instant controversy. 
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The Definition of “Interstate Air Transportation” in 
the Civil Aeronautics Act of 1938, as Amended, 
Does Not Include the Intrastate Carriage of 
Passengers by a Common Carrier Which Does 
Not Cross a State Line While Engaged in Such 
Carriage. 


A. Interpretation and Analysis of the Definition of 
Interstate Air Transportation. 

As indicated above, the text of Section 1(21) of the 
Civil Aeronautics Act of 1938 (49 U.S. C. A. 401) is set 
forth in the appendix to both the appellant’s and the within 
brief. Simplified by the elimination of references to the 
District of Columbia and the Territories and Possessions, 
over which Congress has plenary jurisdiction, interstate air 
transportation of passengers is seen to mean the carriage 
by aircraft of persons as a common carrier for compensa- 
tion or hire in commerce between a place in one state and 
a place in any other state. In reading the complete sub- 
paragraph and not just a selected phrase therefrom, it is 
seen that this is a far different and far more specific statute 
than one covering parties who are engaged in “interstate 
commerce” or “the production of goods for commerce” 
or in activities which “affect interstate commerce” or 
statutes which refer to restraints of or burdens upon inter- 
State commerce. Because of this narrow definition con- 
tained in the Civil Aeronautics Act, decisions under these 
other statutes are of little avail to appellant. On the other 


hand, decisions holding that comparable activities do not 
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constitute interstate commerce under such broader defini- 
tions, a fortiori support appellee’s position under the more 
restricted law. 


From the outset, the United States Supreme Court has 
declared that commerce among the several states does not 
cover that which is completely internal or which is carried 
on between different parts of the same state. From the 
time of Gibbons v. Ogden and the case of The Damtel Ball, 
innumerable decisions have recognized, however, that as 
to matters of safety and inspection, in some instances 
Congress could lawfully apply certain standards of con- 
duct to those engaged in intrastate commerce where such 
is necessary to the protection of interstate commerce. The 
Civil Aeronautics Act follows this pattern. Those por- 
tions of the legislation relating to the operational or navi- 
gational aspects of aircraft apply by their terms to any air- 
craft or to any pilot “‘which directly affects, or which 
may endanger safety in, interstate, overseas, or foreign 
air commerce,” regardless of the local nature of the flight. 
(Secs. 1(3); 601 et seq.) Whether or not Congress could 
have similarly exerted its authority under the commerce 
clause with respect to the economic regulation of intra- 
state commerce need not here concern us. Under the 
present Act, Congress has not exercised any such power. 


Mr. Oswald Ryan, an original member of the Civil 
Aeronautics Board and, until very recently still a member 
of such Board, has analyzed the pertinent provisions of 
the Act in an article in 31 Virginia Law Review 479. At 
page 482 he points out: 

“The new federal act provided regulation for air 
transportation both in the economic and in the safety 
fields. But while it limited the economic control to 
interstate, overseas and foreign air transportation 
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(and all transportation of air mail), its safety provi- 
sions covered not only interstate, overseas and foreign 
air commerce but also ‘the navigation of aircraft with- 
in the limits of any civil airway or any operation or 
navigation of aircraft which directly affects or which 
may endanger safety in interstate, overseas or foreign 
air commerce.’ The jurisdiction imposed with respect 
to air safety was broader, therefore, than that im- 
posed upon the economics of air transportation since 
it embraced all air transportation that traverses the 
vast system of federal airways; all air navigation 
which directly affects or may endanger safety upon 
those airways; all air transportation that carries air 
mail; the great volume of nonscheduled air commerce 
of an interstate character which operates outside the 
federal airways, and also all air navigation that di- 
rectly affects or may endanger the safety of this ‘off- 
the-airways’ interstate navigation.” 


Again, at page 497, Mr. Ryan shows how the statutory 
language under which economic controls are imposed is 
more restricted than the definition of “air commerce” un- 
der which safety regulation is affected: 


“The Civil Aeronautics Act of 1938 regulates ‘air 
commerce’ and ‘air transportation.’ Air transporta- 
tion is defined to mean ‘interstate, overseas or foreign 
air transportation or the transportation of mail by 
aircraft’ and its use is, generally speaking, confined to 
those provisions which deal with economic regulation. 
The term ‘air commerce’ is defined to mean ‘interstate, 
overseas or foreign air commerce or the transporta- 
tion of mail by aircraft or any operation or naviga- 
tion by aircraft within the limits of any civil airway 
or any operation or navigation of aircraft which di- 
rectly affects, or which may endanger safety in inter- 
state, overseas or foreign air commerce.’ (Emphasis 
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supplied.) It will be noted that the definition of ‘air 
commerce’ has a much broader application than ‘air 
transportation.’ Its use is limited, however, to the 
safety regulatory provisions of the Act. The power 
thus conferred upon the Civil Aeronautics Board to 
regulate any operations or navigation of aircraft 
which affects or endangers safety in interstate air 
commerce has been exercised by the Board through 
regulation imposing a requirement for a_ federal 
license on all aircraft and all airmen, without distinc- 
tion between those engaged in interstate or intra- 
state commerce, or in commercial or non-commercial 
flying, and whether on or off the civil airways.” 


Mr. Ryan’s article discusses the Uniform State Air Car- 
rier Bill and also refers to the subject of state laws cover- 
ing economic regulatory measures over air carriers. Ap- 
pellee contends that the very existence of these state 
measures is corroborative of the fact that Congress has 
not usurped the field of intrastate air carriage, as is the 
fact that Congress has considered and rejected numer- 
ous amendments to the 1938 Act which would extend 
Federal economic control to intrastate air carriers.” In 
discussing the appropriate scope for state economic regu- 
lation Board member Ryan suggests that an intrastate 
operation paralleling and competing with an interstate 
operation is a type of service which a state might certifi- 
cate. At page 520 he describes the following hypothetical 
but analogous situation: 
“If, for example, a state operator should fly be- 
tween San Francisco and Los Angeles or between 
El Paso and Texarkana, or between New York and 
Buffalo, the resulting diversion of traffic from the 


2See, infra, under the heading “Legislative History.” 
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interstate operator would undoubtedly supply the 
constitutional basis for the exercise of federal con- 
trol. It is clear, however, that Congress thus far 
has not exerted its power to impose any such economic 
control over intrastate air operations.” 


For a more recent analysis of the Act with a correspond- 
ing conclusion, see 7 Cal. Jur. 2d, Aviation, Sec. 12, at 
page 463, the following appears: 


“The federal jurisdiction asserted by the Civil 
Aeronautics Act with respect to economic regulation 
of civil aviation is not as extensive as in the field of 
safety in two important respects—it extends only to 
common carriage by air, and only to those actually 
engaging in interstate, overseas, or foreign commerce. 
It does not in terms extend to anyone who by his 
activities only affects, or places a burden upon, inter- 
state or foreign commerce in the air. This more 
limited authority in the economic field results from 
the fact that Congress provided for economic juris- 
diction only over ‘air transportation,’ which, as defined 
in the act, means (1) transportation of the United 
States mail, or (2) the carriage of persons or prop- 
erty as a common carrier for compensation in inter- 
state, overseas, or foreign commerce, whether such 
commerce moves only by aircraft, or partly by air- 
craft and partly by other forms of transportation.’ 
(Emphasis added.) 


The exercise of state and federal authority with respect 
to the economic regulation of intrastate flights of air 
carriers has resulted in recent judicial scrutiny of the 
Civil Aeronautics Act with respect to this point. In People 
v. Western Airlines, Inc., 42 Cal. 2d 621, 268 P. 2d 
723 (1954), penalties imposed by the California Public 
Utilities Commission were upheld against the defendant 
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carrier for increasing fares charged for intrastate trans- 
portation without approval of that commission.® In reject- 
ing the defense that any regulation of an interstate air 
carrier by states is barred by the Civil Aeronautics Act, 
the court considered the extent to which Congress has 
asserted its jurisdiction over civil aviation. After point- 
ing out that this depends upon the terms of the legisla- 
tion which has been adopted, the California Supreme Court 
stated, at page 644: 


“Sections 601-610, 49 U. S. C. A. §§55-560, state 
the jurisdiction asserted over safety factors of air 
carrier regulation; sections 401-416, 49 U. S. C. A. 
§§481-496, over economic factors. Rates and tariffs 
are controlled by the latter sections. Under those pro- 
visions and the definitions contained in section 1, 49 
U. S. C. A. §401, it seems clear that Congress has 
not sought to extend the economic regulation of the 
board to intrastate transportation of persons or prop- 
erty other than mail; nor has it attempted to oust the 
states of control over such rates.” 

*x Xk * * ¥ * x x * 


“There is no language indicating that Congress 
intended to pre-empt the field of economic regulatory 
control of air transportation so as to include the 
transportation of passengers solely between points 
within a state and not involving the use of the air- 
space outside of the state. We are not concerned on 
this appeal with the question whether Congress could 


3In a companion case, People v. Califorma Central Airlines, 42 
Cal. 2d 877, 268 P. 2d 744 (1954), the court said: “Any difference 
in factual background in that this company is not federally certi- 
ficated, that it operates entirely intrastate and that it did not ‘petition 
for review of the commission's decision and order of April 24, 
1951, does not affect the result.” 
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properly assert such power. There appear to have been 
no decisions of the United States Supreme Court 
defining the limits of such regulatory control. 


“Attention has been called to numerous recommen- 
dations and bills presented to Congress, prior to and 
since the enactment of the Civil Aeronautics Act of 
1938 seeking to extend federal economic regulation 
to include intrastate operations of air carriers, and 
also to the fact that none of these has been enacted 
into law. This would seem to strengthen the con- 
clusion that Congress has not assumed control over 
€apriers to the exclusion of state control as to their 
intrastate rates.”* (Emphasis added.) 


Another decision of the United States District Court, 
Southern District of California, has recently described 
one of the appellees herein as not being engaged in inter- 
state air transportation within the meaning of the Act. 
In the Matters of Airline Transport Carriers, Inc., and 
Califorma Central Airlines, Inc. (Feb. 28, 1955), 2 C.C.H. 
Aviation Law Reporter, Par. 17,618. As stated by Hall, 
a ie 

“Clearly California Central Airlines was not an ‘air 
carrier’ as defined by Section 401 of Title 49, since 
it was not engaged in ‘air transportation’ involving 
‘interstate, overseas or foreign air commerce or the 
transportation of mail by aircraft.’ It did none of 
those things, and the terms of the Civil Aeronautics 


Act do not apply to it, and hence, not to the sale 
of its assets by the trustees.” 


*The Attorney General of Utah has also expressed the opinion 
that the Public Service Commission of the State of Utah has 
exclusive jurisdiction of any intrastate air service which is a 


public utility. (2 C. C. H. Aviation Law Reporter 23,179.) 
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Appellant has cited Civil Aeronautics Board v. Canadian 
Colonial Airways, 41 Fed. Supp. 1006 (1940). Examina- 
tion of the opinion in that case will disclose that not only 
was the carrier resisting the imposition of economic regula- 
tory control, but it was protesting the right of the Civil 
Aeronautics Authority to require adherence to the safety 
regulations. As hereinbefore stated, there is no question 
that the Civil Aeronautics Act constitutes a full expression 
of the Congressional power over commerce in this re- 
gard. (See App. Br. p. 8, fn, 3.) The cited deqeion 
merely constituted a ruling upon a discovery procedure 
and granted the Board the right to ascertain the names 
and addresses of the carrier’s passengers. 


The conclusion of the California court that new legisla- 
tion would be required in order that the Board might 
possess authority over the intrastate operations of air 
carriers has recently been recognized by an official com- 
mittee charged with the duty of exploring, among othér 
things, this very subject.” Furthermore, in the Annual 


5At the request of President Eisenhower, in the fall of 1953, the 
Air Coordinating Committee, acting for and on behalf of the federal 
government, undertook a comprehensive review of federal aviation 
policies. The Chairman and Co-chairman of this Committee were, 
respectively, Robert B. Murray, Jr., Undersecretary of Commerce 
for Transportation, and Chan Gurney, Chairman, Civil Aeronautics 
Board, and the report of the Committee, “Civil Air Policy”, dated 
May 1, 1954, contains a chapter headed “Federal-State-Local 
Regulations”. Under a subheading, ‘‘ISconomic Regulations”, the 
following discussion appears at page 45: 


“The Civil Aeronautics Board has authority under the Civil 
Aeronautics Act of 1938, as amended, to regulate passenger 
and property rates charged by air carriers for interstate trans- 
portation by air. The Board does not have, however, direct 
power to fix such rates for carriage performed over intrastate 
segments by interstate carriers. Nor does the Board have 
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Report of the Civil Aeronautics Board for the year 1954° 
under the heading “Legislation”, the Board’s recommenda- 
tions for new legislation include the following: 

“8. To authorize the Board to exercise rate con- 


trol over intrastate segments of interstate air carrier 
routes.” 


It is submitted that the clear-cut and unequivocal con- 
struction of this legislation by recognized authorities in 
the field of aviation legislation and the thorough analysis’ 
of the statute in People v. Western Airlines, supra, fur- 
nish compelling reasons for concluding that the definition 
of “interstate air transportation” in the Act does not in- 
clude the intrastate carriage of passengers by a common 
carrier which does not cross a state line while engaged in 
such carriage. 


B. Administrative Construction of the 
Civil Aeronautics Act. 


Appellant asserts that the construction and adminis- 
trative interpretation of the Act by the Civil Aero- 


express power to fix passenger and property rates charged by 
an intrastate carrier engaged in carrying the mails. 


“Fares and rates charged on such intrastate routes may have 
a direct effect on the subsidy needs of the carrier involved; in 
certain instances such rates could also result in a burden 
on interstate commerce. We believe that Federal funds should 
not be utilized to finance intrastate commerce by air and that 
interstate commerce should bear no more than its proportionate 
share of the combined costs of intrastate and interstate opera- 
tions. We believe that additional legislation to vest power in 
the Board to control this situation is desirable.’ (Emphasis 
added. ) 


SU. S. Government Printing Office (1955), p. 38. 


"Five pages of the court's opinion are devoted to an analysis 
of the interstate-intrastate conflict. 
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nautics Board is entitled to great weight as being that 
of the agency charged with administering the statute. 
Among others, the case of Canadian Colonial Investiga- 
tion, 2 C.A.B. 752 (1941) is discussed. It is submitted, 
however, that the language of the Board in that case 
which immediately follows the portion quoted by appellant 
is more in accord with appellee’s contention that Congress 
has not yet extended economic regulation of the instant 
subject to the Civil Aeronautics Board. This passage reads 
as follows: 
“Tt may be that if such a situation as has arisen 
here had been foreseen Congress would have given 
‘air transportation’ a broader definition. There are 
obvious reasons for bringing within the scope of 
economic regulation all operations of aircraft for hire 
through the airspace of the United States. We are 
not, however, concerned with what the law might have 
been, but what it 1s.” 


More recently, in the case of Allegheny Airlines, Inc. 
and Southwest Airways Company, C.A.B. Docket Nos. 
7030, 7039, 2 C.C.H. Aviation Law Reporter, Par. 21,822 
(April 20, 1955), the Board’s opinion refers to one of the 
appellees in the instant proceeding in the following lan- 
guage: 

“The benefits to the public interest in the instant 
transaction far outweigh the detriments. It must be 
borne in mind that California Central conducted i- 
trastate operations within California, and thus that 
the effect upon interstate air transportation, as defined 
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by the Civil Aeronautics Act, caused by the elimina- 
tion of the bankrupts’ service is negligible.’ 


In the instant proceeding it was recognized in the court 
below that the routes, schedules, passenger loads and 
methods of operation of the two appellees are in virtually 
all respects quite comparable. They are and have been 
competitors since each commenced operations in early 1949. 
The case of Allegheny Air Lines, Inc. and Southwest Air- 
ways Co., supra, involved a proceeding to determine 
whether Board approval would be necessary for the sale 
to those companies of the transport planes utilized by 
California Central Airlines. When the Board concluded, 
as the quotation above indicates that it did, that the con- 
sequent elimination of the services of California Central 
Airlines would have a negligible effect upon interstate air 
transportation, was not the Board arriving at an adminis- 
trative determination which should at least be persuasive 
in resolving the present controversy? And the conclusion 
necessarily follows that the effect upon interstate com- 
merce of the operations of this appellee is similarly negfi- 


gible. 


8In this case the Board also makes reference to Pacific South- 
west Airlines as an intrastate carrier (ibid., fn. 16), which is con- 
sistent with the position of the Civil Aeronautics Authority in 
issuing this appellee a commercial operator’s certificate wherein, 
after stating that the company has met the requirements of the 
safety standards prescribed under the Civil Aeronautics Act of 
1938, the certificate provides that appellee is “authorized to operate 
as a commercial operator and to conduct common carrier operations 
carrying passengers intrastate on a scheduled basis” [R. 52, 70}. 
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As observed by the court below, the fact that the Board 
has made virtually no effort toward the exercise of eco- 
nomic regulatory control over intrastate carriers is of 
some significance.’ Appellee submits that the true basis for 
such self-imposed restraint is in the lack of statutory 
authorization; it will next be seen that the legislative treat- 
ment of the Act since its passage would appear to cor- 
roborate this absence of jurisdiction in the Board under 
the present law. 


C. Legislative History of the Provisions of the Act Re- 
lating to Economic Regulatory Control by the Board. 


Appellant places reliance upon the assertion that some 
three years before the passage of the Civil Aeronautics 


®See the language of Mr. Justice Frankfurter in Federal Trade 
Commission v. Bunte Brothers, Inc. (1941), 312 U. S. 349, at 
page 351: 

“That for a quarter century the Commission has made no 
such claim is a powerful indication that effective enforcement 
of the Trade Commission Act is not dependent on control 
over intrastate transactions. Authority actually granted by 
Congress of course cannot evaporate through lack of adminis- 
trative exercise. But just as established practice may shed light 
on the extent of power conveyed by general statutory lan- 
guage, so the want of assertion of power by those who 
presumably would be alert to exercise it, is equally significant 
in determining whether such power was actually conferred. 
See Norwegian Nitrogen Products Co. v. United States, 288 
U. S. 294, 315, 77 L. ed. 796, Ov, 53 S. Ct. 350. Tithe pame- 
tical construction of the Act by those entrusted with its ad- 
ministration is reinforced by the Commission's unsuccessful 
attempt in 1935 to secure from Congress an express grant of 
authority over transactions ‘affecting’ commerce in addition 
to its control of practices in commerce. S. Rep. No. 46, 74th 
Cong., Ist Sess. These circumstances are all the more significant 
in that during the whole of the Commission's life the so-called 
Shreveport doctrine operated in the regulatory field committed 
to the Interstate Commerce Commission. And it is that doctrine 
which gives the contention of the Trade Commission its strong- 
est support.” 
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Act the Congress had been considering some type of legis- 
lation in this field and that another government agency 
then expressed some hesitancy over the inclusion of a 
provision exempting operations solely within a state from 
the coverage of such bill. But the mere fact that congress 
did not adopt a bill expressly declining jurisdiction over 
intrastate air transportation does not thereby call for 
the conclusion that the Act thereby covers intrastate 
commerce. The court in People v. Western Airlines, Inc., 
supra, answered this argument at page 645: 
“It is true, as defendant points out, that Congress 
did not use language in the Civil Aeronautics Act of 
1938 such as that employed in different legislation 
asserting its control over other kinds of common 
carriers in which it was expressly stated that such 
regulations shall not be construed to interfere with 
the exclusive exercise by each state of the power to 
regulate intrastate commerce. (See §1 (2) Interstate 
Commence Act (40°U. S. C., $1) (railroads): 9202 
iran i, Mniterstate Commerce Act (49°05 C. 
§302) (motor carriers) ; §303 (j) Part III, Interstate 
Coumierce Act, (49 U. S.C. 903 ) «@watemearrieis),,) 
The failure to use such language in the Civil Aero- 
nautics Act does not necessarily imply that federal 
regulation of air transportation was intended to ex- 
clude all state control.” 


Acts of Congress apply only to the extent to which Con- 


gress asserts its authority—plenary jurisdiction does not 


attach to a subject because Congress fails to exempt it. 


Rather than considering provisions rejected by Congress 
some years earlier, it would appear more fruitful to re- 
flect upon the fact that in the drafting of the language 


prescribing the Board’s jurisdiction, the Congress in 1938 


i. 


had before it the considerable volume of legislation passed 
during the years 1934 through 1937 which, for the most 
part, was predicated upon the power of Congress to regu- 
late commerce among the several states. By 1938 the United 
States Supreme Court had also had occasion to consider 
the constitutionality of most of these acts and had in- 
variably upheld the same. The constitutional coverage of 
the legislation enacted during this period greatly exceeded 
previous enactments based upon the commerce power’? 
and the Supreme Court in sustaining the same found it 
necessary to overrule precedents of long standing. Con- 
sidered in this light, then, the question must be asked as 
to why Congress, in adopting language setting forth the 
Board’s economic regulatory powers, did not avail itself 
of this then quite apparent legislative aggrandizement and 
provide that the Board should be allowed to regulate or 
certificate any carriers, the activities of which “affected 
commerce’? or which possessed some other indirect rela- 
tionship to interstate commerce. The Congress did adopt 
language of this type in defining “interstate air commerce” 
upon which federal authority over air safety is bottomed. 
The fact that a distinction was drawn between “air com- 
merce” and “air transportation” seems particularly sig- 


nificant in view of the then recent broadening of the 


10See the dissenting opinion of Mr. Justice McReynolds in Na- 
tional Labor Relations Board v. Fainblatt, 306 U. S. 601 at 614, 
83 L. Ed. 1014 at 1022 (1939), where he refers to “the tremendous 
enlargement of federal power and to the change 
of direction, no longer capable of concealment, 
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frontier of constitutional law in the field of interstate 


commerce.” 


Furthermore, Congress upon numerous occasions has 
considered bills which would have amended the Act so as 
to provide for more complete economic regulatory control 
in the Civil Aeronautics Board. These bills, to which 
reference is made by footnote,’? have been presented at 
rather regular intervals both prior to and during the 
seventeen years in which the Act has been in effect. In 
1953 Senate Bill 2647 was introduced by Senator McCar- 
ran, the author of the 1938 Act and the recognized Con- 
gressional leader in this field of legislation. Comprehensive 
and extended hearings were held by the Senate Commit- 
tee on Interstate and Foreign Commerce during April, 
May, June and July of that year. At pages 114-115 of the 


11When in order to protect interstate commerce Congress has 
regulated activities which in isolation are merely local, it has 
normally conveyed its purpose explicitly.” Frankfurter, J., in Fed- 


eral Trade Commission v. Bunte Brothers, Inc. (1941), 312 U. S. 
34), at 351. 


12Report of the Federal Aviation Commission, Sen. Doc. No. 15, 
#4 Cong., Ist Sess. (Jan. 30, 1935), 237-239; 

78th Congress: Lea-Bailey Aviation Bill introduced as H. R. 
1012 abd. S. 246; revised form of Lea-Bailey Aviation Bill, H. R. 
3420; Boren Bill, H. R. 4845; Reece Bill, H. R. 4848. 

79th Congress: Lea Bill, H. R. 674; Johnson Bill, S. 541; Lea 
bit, He RK. 3688: S:. 1. 

80th Congress: Wolverton Bill, H. R. 2337. 

Silst Congtéss: Brewster Bill, S. 423; Johnson Bill, S. 445; 
Johnson Bill, S. 2435. 

83rd Congress: McCarran Bill, S. 3647. 

84th Congress: Bricker Bill, S. 308; S. 1119. 
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report of this hearing’® Senator McCarran referred to a 
proposed revision in the definitions of interstate air com- 
merce and interstate air transportation. With respect to 
the latter, he advised the Committee: 


“What I have just said with regard to the definition 
of ‘interstate air commerce’ applies with equal force 
to the definition of ‘interstate air transportation,’ at 
the top of page 22. 


“In connection with both of these definitions, ques- 
tion has been raised as to what is meant by the 
language in clause (B), ‘interstate commerce between 
places in the same State.’ In the fear that tle x- 
planation I have already given on this point may 
have been too technical, let me say that the effect of 
including this particular language is to broaden Fed- 
eral jurisdiction so as to include operations in inter- 
state commerce, even though between places in the 
same State; while at the same time preserving the 
rights of the States with respect to operations which 
are wholly intrastate commerce as distinguished from 
interstate commerce.” 


No action was taken by the Congress upon S. 2647 and 
similar legislation was again introduced in the 84th Con- 
gress, Ist session.“ As we have seen, the President’s Air 
Coordinating Committee and the Civil Aeronautics Board 
itself have gone on record to the effect that “‘additional 
legislation to vest power in the board” over intrastate 
segments of interstate transportation by air is needed.” 


B3Eearings before the Committee on Interstate and Foreign Com- 
merce, United States Senate, Eighty-Third Congress, 2nd Session, 
on S. 2647. U. S. Gov't Printing Office (1954). 


4S. 308: S. 1119; H. R. 4648; H. R. 4677. 
Supra, ins. 5 and 6. 
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Tf. 

Judicial and Administrative Decisions Construing 
Other Federal Legislation Enacted Pursuant to 
the Power of Congress Over Commerce Among 
the Several States Support Appellee’s Contention 
That Its Activities Are Not Covered by the Eco- 
nomic Regulatory Authority of the Civil Aero- 
nautics Board. 


In reading the decisions in the field of interstate trans- 
portation, one is repeatedly told that “the question whether 
commerce is interstate or intrastate must be determined 
by the essential character of the commerce.” Like many 
other cryptic generalities, these words contain no real 
solution, and it is necessary to seek guidance from the 
decisions in the light of the particular statute and the 
facts involved. In determining the extent and applicability 
of the federal power over interstate commerce, the courts 
have contributed a legion of decisions, sometimes con- 
flicting in language and result. Appellant, presumably be- 
cause of the dearth of decisions construing the Civil Aero- 
nautics Act upon the point in question, has referred to 
various decisions under the Sherman Anti-Trust Act, the 
Interstate Commerce Act, the Motor Carrier Act, the Fair 
Labor Standards Act, and other federal enactments. Most 
of the statutes under which such authorities have arisen 
contain definitions which assert virtually the full power 
of Congress over interstate commerce. Many of such laws 
by definition apply to conduct which merely “affects” or 
“burdens” commerce. Most of the cases are concerned 
with the shipment of goods in commerce or with interstate 
traffic, whereas the Civil Aeronautics Act prescribes regu- 
latory measures directed to the carrier. 
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Bearing these distinctions in mind, it is nevertheless 
desired to devote sufficient attention to the decisions in 
other fields to bring out the fact that the cases cited by 
appellant are not necessarily representative and to demon- 
Strate further that, even under statutory enactments con- 
taining broad and comprehensive jurisdictional grants of 
authority, factual situations comparable to that here under 
consideration have been declared to be beyond the pale 
of the laws in question. Indeed, with respect to two such 
statutes, the administrative agencies charged with enforce- 
ment thereof have declared that the activities and opera- 
tions of this appellee, Pacific Southwest Airlines, during 
the same period as is here involved, have not been such 
as to warrant the assertion of jurisdiction by such agen- 
cies. These rulings, together with other administrative 
and judicial decisions, will now be reviewed. 


A. The Railway Labor Act. 


Title HW, Seetion 201 (45 U. S. C. A. 161) of Ge 
statute provides for coverage of “every common carrier by 
air €ngaged in interstate or foreign corimerce * * *™ 
The National Mediation Board is the agency authorized 
to hold representation hearings and to otherwise conduct 
investigations of the coverage of air carriers as well as 
rail carriers under the act. In November, 1953, such a 
hearing was held at San Diego, California, with respect 
to Pacific Southwest Airlines. A record of such hearing 
was thereafter transmitted by the hearing officer to said 
board, the sole issue of jurisdiction was extensively briefed 
by the parties and on March 18, 1954, in File No. C-2200, 
a decision of dismissal was entered. (2 C.C.H. Aviation 
Law Reporter, Par. 23,183 (1954). The order and accom- 
panying opinion of the National Mediation Board are 
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set forth in the record herein, at pages 65-71. The con- 
cluding paragraph reads as follows: 
“On the basis of the entire record in this case, the 
Board finds that Friedkin Aeronautics, Inc., doing 
business as Pacific Southwest Airlines, is not a carrier 
within the mégning of Title IJ, Section 20] of the 
Railway Labor Act, as amended. The National Media- 
tion Board has no jurisdiction over this carrier, and 
the application of the Air Line Pilots Association, 
International, to investigate a representation dispute 
pursuant to Section 2, Ninth, of the Railway Labor 
Act among Airline Pilots employees of that carrier, 
is hereby dismissed.” 


B. The National Labor Relations Act. 


This legislation (29 U. S.C. A. 151 e# seqg.), first enact- 
ed in 1935, applies to employers engaged in “commerce” 
and to labor disputes “affecting commerce,” the latter term 
being defined therein as meaning “in commerce, or burden- 
ing or obstructing commerce or the free flow of commerce, 


PeS Te’ (Sehion> (7)). 


Appellee, Pacific Southwest Airlines, has been sub- 
jected to an investigation as to the jurisdiction of the 
National Labor Relations Board under this statute. On 
July 30, 1954 in Cases No. 21 C. A. 1963, 1964, 1968, 
1969, 1972 and 1973, proceedings of this type were dis- 
missed by the Acting Regional Director at Los Angeles, 
California. The following language appears in the dis- 
missal letter: 

“As a result of the investigation, it does not appear 
there 1s sufficient evidence that the Company is en- 
gaged in commerce within the meaning of the Act to 
warrant further proceedings at this time. I am, there- 
fore, refusing to issue complaint in this matter,”’ 
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Such action was consistent with the decisions of the 
National Labor Relations Board in comparable cases: 
Chicago Motor Coach Co., 62 N.L.R.B. 890; 


Williams, d.b.a. Checker Cab Co., 110 N.L.R.B. 
No. 109; 


Cambridge Taxi Co., 101 N.L.R.B. 1328; 
Airways Transportation Co., 107 N.L.R.B. 181; 


See, also, New York State Labor Relations Board 
v. Charman Sermce Corp., 126 N. Y. L. J, G8, 
(1951), 20 C.CH. Laber Cases, Par. Giea2 
aff'd without opinion (N. Y. App. Div.) 3-4-53. 


C. The Sherman Anti-Trust Act. 
This well known act (15 U. 5. C. A. 1) apphee % 


contracts, combinations or conspiracies “in restraint of 
trade or commerce among the several States” (Sec. 1). 
Appellant has cited United States v. Yellow Cab Co., 332 
U. S. 218, 91 L. Ed. 2010 (1947), which decision com- 
tains examples of transportation related to interstate com- 
merce, part of which was held to come within the cover- 
age of the Sherman Act and part of which did not. First, 
the Parmelee Transportation Co., which, under contract 
with the carriers and not the passengers, transports only 
interstate passenger traffic from one railroad station to 
another railroad station in Chicago, Illimois, as a necessary 
part of that interstate passenger's journey from one state 
to another. Parmelee carries no local traffic. Second, the 
principal taxicab operating companies in Chicago, who 
engage in the transportation of interstate and local trav- 


elers to and from Chicago railroad stations. Even under 
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the broad statutory coverage of the Sherman Act, the 
court held that, although the Parmelee service falls within 
the coverage of that act, the activities of the Yellow Cab 
Company and the Checker Cab Company do not constitute 
interstate commerce. The court stated at page 230: 


“We hold, however, that such transportation is 
too unrelated to interstate commerce to constitute a 
part thereof within the meaning of the Sherman 
Act. These taxicabs, in transporting passengers and 
their luggage to and from Chicago railroad stations, 
admittedly cross no state lines; by ordinance, their 
service 1S confined to transportation ‘between any 
two points within the corporate limits of the city.’ 
None of them serves only railroad passengers, all of 
them being required to serve ‘every person’ within 
the limits of Chicago. They have no contractual or 
other arrangement within the interstate railroads. 
Nor are their fares paid or collected as part of the 
tailroad fares. In short, their relationship to inter- 
state transit is only casual and incidental.” 


This case is the basis of the decision in Airline Trans- 
port, Inc. v. Tobin, 198 F. 2d 249 (1952), cited by 
appellant. The court held drivers of airport limousines 
at Durham, North Carolina, to be “engaged in com- 
merce” within the meaning of the Fair Labor Standards 
Act. The employer corporation, by contract with three 
interstate airlines, agreed that its limousines would be 
for the exclusive use of passengers, freight, newspapers 
and airline personnel and property. Many aspects of its 
business were controlled by the contract, including sched- 
ules and the availability of the limousines for special trips. 


The court reviewed these facts in the light of the decision 
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in United States v. Yellow Cab Co., supra, and declared 
that the employer’s activities more closely resembled those 


of the Parmelee company than the cab operations.” 


D. Interstate Commerce Act. 


More than fifty years of judicial interpretation of this 
statute have resulted in a considerable accumulation of 
decisions under varying factual situations. Most of the 
cases concern freight, rather than passengers. The deci- 
sions discussing the effect of an interruption in shipment 
for the most part involve stoppages upon the line of 
one carrier only; those in which there is an absence 
of any direct relationship between two separate carriers, 
as here, are less plentiful. Appellee urges that the examples 


herein set forth are factually analogous to the case at bar. 


In New York Central R. Co. v. Mahoney, 252 U. S. 
152, 64 L. Ed. 502 (1920), the plaintiff below was on a 
trip from Toledo, Ohio, to Pittsburgh, Pa., via Cleve- 
land, Ohio. He travelled on a pass from Toledo to Cleve- 
land, paid a fare to appellant carrier from Cleveland to 


Youngstown and intended to use a pass upon the original 


Cf, the language of Justice Brewer in N. Y. ex rel. Pennsyl- 
vania Railroad Company v. Knight, 192 U. S. 21, 48 L. Ed. 325 
(1905): 

“As we have seen, the cab service is rendered wholly within 
the state, and has no contractual or necessary relation to inter- 
state transportation. It is either preliminary or subsequent 
thereto. It is independently contracted for, and not necessarily 
connected therewith. But when service is wholly within a 
state, it is presumably subject to state control. The burden ts 
on him who asserts that, though actually within, 1t ts legally 
outside the state; and unless the interstate character is estab- 
lished, locality determines the question of jurisdiction.” 
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carrier from Youngstown to Pittsburgh. When the plain- 
tiff was injured between Toledo and Cleveland, the court 
held that the law applicable to the case was Ohio law 
in that the portion of the trip upon which plaintiff was 
injured was intrastate. The basis of the decision was stated 


by the court as follows: 


“The contract which the defendant had with its 
passenger was in writing and was for an intrastate 
journey, and it cannot be modified by the purpose of 
Mahoney to continue his journey into another state, 
under a contract of carriage with another carrier, 
for which he would have been obliged to pay the 
published rate, or by an intended second contract with 
the defendant in terms which are not disclosed. The 
mental purpose of one of the parties to a written 
contract cannot change its terms.” 


To the same effect is White v. St. Louts Southwestern 
7 1@0. of Texos, 86 S. W. 962 (Tex. Civ. App., 1905). 


In Gulf, Colorado & Santa Fe Railway Company v. 
Texas, 204 U. S. 403, 51 L. Ed. 540 (1907), a shipment 
of corn which originated in South Dakota was transferred 
by the original carrier to the plaintiff carrier at Tex- 
arkana, Texas. The plaintiff carried the shipment to 
Goldthwaite, Texas. The question arose whether the por- 
tion of the trip between Texarkana and Goldthwaite was 
an interstate shipment and hence not subject to the regu- 
lations of the State Railroad Commission. In holding 
that the second carriage was an intrastate shipment, the 
court stated: 


“In many cases it would work the grossest injustice 
to a carrier if it could not rely on the contract of 
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shipment it has made, know whether it was bound 
to obey the state or Federal law, or, obeying the 
former, find itself mulcted in penalties for not obey- 
ing the law of the other jurisdiction, simply because 
the shipper intended a transportation beyond that 
specified in the contract.” 


To the same effect is Balesville Southwestern R. Co. v. 
Mims, 111 Miss. 574, 71 So. 827 (1916). 


In Kurtz v. Pennsylvania Company, 16 I. C. C. 410 
(1909), complainant owned a mileage book good for a 
trip between Pittsburgh and New York. He bought a 
local ticket at New Castle, Pennsylvania, good to Pitts- 
burgh, and presented the two to the Pullman Company. 
The company rejected complainant’s proffered tickets and 
insisted upon receiving the interstate rate from New 
Castle to New York. The Commission held that the trip 
from New Castle to Pittsburgh was separate and distinct 
from the remainder of the trip, saying, “. . . not the 
intent of the parties but the actual transaction must be 
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regarded. 


E. Motor Carrier Act. 


The case of United States v. Capital Transit Co., 325 
U. S. 357, 89 L. Ed. 1663 (1949), relied upon by appel- 
lant, arose under this act. The ground of the decision, 
however, was not the interstate character of the journey 
of the passengers; 1t was expressly predicated upon carry- 


ing out the national transportation policy declared im that 
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act. With respect to the interstate commerce point, the 
court declared at 325 U.S. 361: 

“We need not consider whether they came within 
the second exception because of our conclusion that 
the Commissioner’s findings justified its order under 
the first exception.” 


Under the Motor Carrier Act, moreover, there have 
been administrative decisions which are much closer 


upon the facts to the instant proceeding. 


iat the Case of Ked Siar Lines, 3 M. C. C. 313 (1937), 
the bus route traversed was located entirely within the state 
of Maryland. A permit had been issued by the state cover- 
ing travel between Elktown and Chestertown. The Elktown 
terminus was at the Pennsylvania Railroad Station. How- 
ever, the carrier issued tickets only to points en route, 
not beyond it; it did not interchange express and carried 
no mail. The Interstate Commerce Commission said that 
the only possible fact giving a color of interstate com- 
merce was the station connection and the showing of time- 
tables connecting with New York and Philadelphia trains. 
But there were no through tickets and no evidence of any 
common arrangement between applicant and the railroad 
for interchange of passengers. Accordingly, the Commis- 
sion found the bus company not engaged in interstate 


commerce and that the operation was not subject to the 
Motor Carrier Act of 1935. 


Accord: Virginia Stage Lines, 15 M. C. C. 519 
(1938), 
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Appellee Is Indisputably an Intrastate Airline. The 
Use of Appellee’s Facilities by Passengers En- 
gaged in Interstate Journeys Has Been Incon- 
siderable and Incidental to Its Intrastate Activ- 
ities. 

A. The Operations of Appellee, Pacific Southwest Airlines. 


Appellee, Friedkin Aeronautics, Inc., doing business as 
Pacific Southwest Airlines, is a California corporation 
organized in 1949 [R. 9, 72]. Since May of that year it 
has operated from one to four Douglas DC-3 high-density- 
seating passenger planes as a scheduled intrastate air 
carrier between cities in the state of California. The gen- 
eral offices, operations office, maintenance and repair base 
and other general facilities are at Lindbergh Field, San 
Diego, California. All of the directors are residents of 
the San Diego area and all of the stock of the corporation 
is owned by residents of that area. The company has 
never had any contracts to carry mail for the United 
States Government, nor does it carry freight or cargo 
of any type [R. 56]. 

The company’s operations are limited to service between 
the cities of San Diego, Burbank and San Francisco." 
A field office with ticket agents, a dispatcher and field per- 
sonnel are based at each of these stops. The company 
being, as stated, a scheduled carrier, is to be distinguished 
from the irregular or non-scheduled air carriers which 
operate transcontinentally. Similarly, the company in no 
way resembles the feeder-type carriers which in various 


17Until approximately March, 1954, the company also served 
Long Beach and Oakland, California, 
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parts of the country, including California, serve numerous 
small towns, transporting many passengers with sched- 
uled connecting flights on the trunk line carriers, all as 
part of a single passage. The vast majority of appellee’s 
passengers, on the other hand, are local commuter-type cus- 
tomers.’® The tickets utilized by appellee and the fact that 
there are no transfer privileges between it and any other 
carrier clearly illustrate the local nature of the operations. 
[R. 55.] No sales of Pacific Southwest Airlines tickets 
are made outside of the state and it does not sell tickets 
on flights of other carriers [R. 55]. Its tickets are valid 
only to the destination printed thereon, and the coupon 
type tickets of both the scheduled trunk line carriers and 
the irregular non-scheduled carriers are not accepted by, 
or received in exchange for, flights upon Pacific South- 
west Airlines [R. 55, 60]. 


The company’s tariff structure is filed with the Public 
Utilities Commission of the State of California [R. 50, 
52]; prior to the filing of the complaint herein the com- 
pany had never been subjected to the economic regulations 
of the Civil Aeronautics Board [R. 50]. Various aspects 
of its flight operations relating to safety, equipment main- 
tenance and pilot proficiency are subject to the Safety 
Regulations of the Civil Aeronautics Administration, as 
are the flight activities of every air line, commercial op- 
erator, private pilot or student pilot in this country.’ In 
this connection it is interesting to note that the Certificate 
furnished the company by the Air Carrier Safety Branch 


During 1953-54 the company carried approximately 10,000 
passengers per month [R. 57]. 


Both of the appellees herein have safety records free from 
fatalities. 
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of the Civil Aeronautics Authority authorizes the appellee 
to operate as “a commercial operator and to conduct com- 


mon carrier operations carrying passengers intrastate on 
a gchediled basis” {iR.%5Z, 70]. 


For appellee, or any carrier, to attempt to ascertam 
whether, and when, boarding passengers had previously 
arrived in California from an out of state point would 
constitute an inexorable burden. This is even more true 
with respect to the plans, if any, of its passengers with 
respect to future interstate flights. And for a carrier to 
reject a prospective passenger for this reason would, of 
course, be a violation of its duties as a common carrier. 


B. Neither the Facts Alleged in the Complaint nor the 
Evidence in the Record Constitute a Violation of the 
Civil Aeronautics Act or Otherwise Entitle Appellant 
to Relief. 


Appellee has heretofore expressed its disagreement with 
certain aspects of appellant’s recapitulation of the facts 
presented by the record. While it 1s recognized that the 
issue herein is entirely a question of law it is appropriate 
that the legal issue be resolved in the light of the evidence 
presented at the hearing. 


It is a matter of public record and the Court is no 
doubt familiar with the fact that the vast majority of 
interstate and foreign flights of scheduled air carriers 
in California arrive and depart from Los Angeles Inter- 
national Airport and San Francisco International Airport. 
A few of such flights touch at San Diego, and fewer still, 
at Burbank. Pacific Southwest Airlines does not serve Los 
Angeles International Airport. It 1s understandable. there- 
fore, that appellant's evidence in its entirety related to 
asserted “connections” at Burbank and Oakland with the 
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planes of miscellaneous non-scheduled irregular air car- 
riers. (The evidence relating to the asserted operations 
of appellee at Oakland was outmoded prior to the filing 
of the complaint as the company has not served that 
station since March, 1954.) No showing was made that 
Pacific Southwest Airlines flights coincide in any way 
with the varying arrival and departure times of these 
non-scheduled air carriers, nor does the record show the 
volume of such traffic as contrasted with that of scheduled 
air carriers; the record does indicate that the number of 
irregular carriers has constantly diminished [R. 74-75]. 


The basis of appellant’s case appears to be predicated 
upon the activities of various independent ticket agencies, 
Memaer than tipen the acts of the appellee carrier. The 
tickets accepted for passage on Pacific Southwest Airlines 
are sold only at the regularly established ticket offices 
operated by the company within the state of California 
and by traditional travel agencies, who also sell tickets 
upon various other forms of transportation [R. 55]. The 
fact that certain ticket agents may, upon occasion, make 
a reservation for a passenger upon appellee’s line and also 
upon another line 1s a natural and understandable market- 
ing procedure of such agencies. Similarly, for an intrastate 
carrier to “block off” or reserve a number of seats for 
a travel agent by no means constitutes an “arrangement’’ 
or agreement between the intrastate carrier and the in- 
terstate carrier which the customers of the travel agent 
may utilize for their interstate transportation. This alleged 
“interstate commerce by association” is a far cry from 
the showing necessary to bring a carrier within the cover- 
age of the federal statute. Moreover, an occasional ex- 
tension of consideration to passengers who may be delayed 
in arriving at the airport does not constitute such passen- 
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gers “connecting passengers” or otherwise change the basic 
nature of the operations of the intrastate carrier. Finally, 
the record indicates that wherever possible the interstate 
carriers themselves transport their continuing passengers 
to their ultimate California destination and it is only 
when the number of such passengers exceeds the capacity 
of the interstate carrier, or is insufficient to warrant the 
continuation of the flight, that the ticket agency makes 
other arrangements for the onward transportation of any 
such passengers [R. 248-249]. Very occasionally, the 
record indicates, the number of such passengers has been 
“substantial” in comparison with the capacity of appellee’s 
airplanes (31 seats); the trial court did not declare that 
there was a substantial portion of the total business of 
either appellee of this type. As indicated heretofore, Pacific 
Southwest Airlines averages approximately 10,000 pas- 
sengers per month; the number of persons shown to be 
utilizing its facilities as a portion of an interstate journey 
was de munity. 


Therefore, the most that can be said in support of appel- 
lant’s contentions upon these points is that out of the 
several score of regularly scheduled flights conducted each 
week by this appellee, all within the territorial limits of the 
state of California, some of such flights might carry in- 
dividuals who have previously completed or are then con- 
templating a subsequent interstate trip upon another, but 
not a “connecting”, carrier. Similar analysis would show 
that in some instances certain of the appellee's flight crew 
might vicariously acquire knowledge of those passengers 
who are engaged in such interstate peregrinations. In other 
instances the company would have no way of knowing. 
Appellee is engaged in the business of running a scheduled 
air line between certain California cities, however, and it 
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is not only sound business but a legal obligation that it 
shall accept, without discrimination, all passengers seeking 
transportation, whether such persons buy their tickets in- 
dividually or through a travel agency. As a common car- 
rier licensed by the Public Utility Commission of the 
State of California, appellee is duty-bound, whenever space 
is available, to carry any persons desiring to undertake a 
journey upon its planes and who duly tender the stated 
fare.”° The record shows, moreover, that appellee has 
studiously refrained from participating in any type of 
ticket interchange, transfer procedure or other arrange- 
ment with other carriers. 


The operations of Pacific Southwest Airlines being re- 
stricted to the territorial limits of the state of California, 
are not within the purview of economic regulatory control 
by the Civil Aeronautics Board. 


Conclusion. 


The jurisdiction of the Civil Aeronautics Board under 
the Civil Aeronautics Act of 1938, as amended, does not 
authorize that agency to require an intrastate airline to 
hold a certificate of convenience and necessity under the 
Act as a condition of transporting passengers by air 
when such airline does not engage in flights beyond the 
state. This conclusion is compelled by an analysis of 
the statute itself and by judicial and administrative con- 
struction thereof. It is further substantiated by the legis- 


20California Constitution, Art. XII, Sec. 17: California Public 
Utilities Code, Sec. 556; California Central Airlines, et al., Dec. 
45624, Calif. Pub. Utilities Comm. (1951), 2 C.C.H. Aviation 
Law Reporter, Par. 23,132; writ of review denied by California 
Supreme Court, without opinion; dismissed per curiam for want 
of substantial federal question, U.S.S.C. (1-7-52). 
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lative history of the Act and judicial precedent in related 
fields. 


For the foregoing reasons the judgment of the District 
Court herein should be affirmed. 


Jinly,..1955. 


Respectfully submitted, 


Lewis T. GARDINER, 
MESERVE, MUMPER & HUGHES, 
Attorneys for Appellee, Friedkin Aeronautics, 
Inc., d.b.a. Pacific Southwest Airlines. 


APPENDIX. 


The pertinent provisions of the Civil Aeronautics Act 
of 1938, as amended, are as follows: 


DEFINITIONS. 


Sec. 1 (49 U. S. C. 401). As used in this Act, unless 
the context otherwise requires— 


(3) “Air commerce” means interstate, overseas, or 
foreign air commerce or the transportation of mail by 
aircraft or any operation or navigation of aircraft within 
the limits of any civil airway or any operation or naviga- 
tion of aircraft which directly affects, or which may en- 
danger safety in, interstate, overseas, or foreign air com- 
merce. 


(10) “Air transportation” means interstate, overseas, 
or foreign air transportation or the transportation of mail 
my aircraft. 


(20) “Interstate air commerce,’ “overseas air com- 
merce,” and “foreign air commerce,” respectively, mean 
the carriage by aircraft of persons or property for com- 
pensation or hire, or the carriage of mail by aircraft, or 
the operation or navigation of aircraft in the conduct or 
furtherance of a business or vocation, in commerce be- 
tween, respectively— 

(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State of 
the United States, or the District of Columbia: or between 
places in the same State of the United States through the 
air space over any place outside thereof; or between places 
in the same Territory or possession of the United States, 
or the District of Columbia; 
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(b) a place in any State of the United States, or the 
District of Columbia, and any place in a Territory or 
possession of the United States; or between a place in a 
Territory or possession of the United States, and a place 
in any other Territory or possession of the United States; 
and 


(c) a place in the United States and any place outside 
thereof, whether such commerce moves wholly by aircraft 
or partly by aircraft and partly by other forms of trans: 
portation. 


(21) “Interstate air transportation,’ “overseas air 
transportation,’ and “foreign air transportation,” respec- 
tively, mean the carriage by aircraft of persons or property 
as a common carrier for compensation or hire or the 
carriage of mail by aircraft, in commerce between, respec- 
tively— 

(a) a place in any State of the United States, or the 
District of Columbia, amd a place in any other State af 
the United States, or the District of Columbia; or between 
places in the same State of the United States through the 
air space over any place outside thereof; or between places 
in the same Territory or possession of the United States, 
or the District of Columbia; 


(b) a place in any state of the United States, of thre 
District of Columbia, and any place in a Territory or 
possession of the United States; or between a place in a 
Territory or possession of the United States, and a place 
in any other Territory or possession of the United States; 
and 

(c) a place in the United States and any place outside 
thereof, whether such commerce moves wholly by aircraft 
or partly by aircraft and partly by other forms of trans- 
portation. 


